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1.  TIME:  9:00   CASE#: MSC13-00283 
CASE NAME: PATRICK FARLEY  VS.  ANDREA SCOTT 
HEARING ON JOINDER IN MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY ALAIN PINEL REALTORS, INC. 
* TENTATIVE RULING: * 
 
Off calendar per fax of counsel. 
 

  

2.  TIME:  9:00   CASE#: MSC13-00283 
CASE NAME: PATRICK FARLEY  VS.  ANDREA SCOTT 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY ANDREA SCOTT 
* TENTATIVE RULING: * 
 
Off calendar per fax of counsel. 
 

  

 3.  TIME:  9:00   CASE#: MSC13-00283 
CASE NAME: PATRICK FARLEY  VS.  ANDREA SCOT T 
HEARING ON JOINDER IN MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY PHYLLIS CANTANIA & NORTHERN CALIFORNIA BROKERS 
* TENTATIVE RULING: * 
 
Off calendar per fax of counsel. 
 

  

 4.  TIME:  9:00   CASE#: MSC13-00283 
CASE NAME: PATRICK FARLEY  VS.  ANDREA SCOTT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Off calendar per fax of counsel. 
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 5.  TIME:  9:00   CASE#: MSC16-01254 
CASE NAME: BERKELEY COFFEE  VS.  VIRZI 
HEARING ON MOTION TO AMEND CROSS COMPLAINT 
FILED BY VINCENT D. VIRZI, UNCOMMON GROUNDS, LLC 
* TENTATIVE RULING: * 
 
Off calendar.  Fax of Stipulation and Order to File First Amended Complaint received.  
Counsel to submit originals to the Court for filing. 

  

 6.  TIME:  9:00   CASE#: MSC16-01833 
CASE NAME: COHEN  VS. RAY 
HEARING ON MOTION TO SET ASIDE DISMISSAL 
FILED BY DAVID COHEN 
* TENTATIVE RULING: * 
 
Granted.  CMC set for October 11, 2017 at 8:30 AM in Dept. 33.  Complaint to be served by that 
time or sanctions, including the possibility of dismissal, will be imposed. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-01958 
CASE NAME: JIANG  VS.  MENG 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY LING, JINJING JIANG 
* TENTATIVE RULING: * 
 

Plaintiffs Ling Ling and Jinjing Jiang’s motion for judgment on the pleadings is continued 

to September 7, 2017 at 9:00 a.m. in Department 33. Defendant Jiulong Meng may file and 

serve an amended answer by August 15, 2017. Plaintiff may file and serve a supplemental brief 

by August 23, 2017 that addresses whether or not judgment on the pleadings is warranted after 

the filing of the amended answer. Defendant may file and serve a response to this brief by 

August 29, 2017. These briefs shall be no more than 10 pages in length and courtesy copies 

should be provided to Department 33 on the day of filing.  

 Plaintiffs filed a verified complaint for quiet title. Defendant filed an unverified answer 

containing a general denial and a few affirmative defenses. Plaintiffs correctly argue that this 

unverified answer is improper since the complaint was verified. (Code of Civil Procedure 

§431.30(d).) In its opposition, Defendant concedes that the unverified answer was not proper 

and asks for leave to amend to file a verified answer.  

Several older cases have held that when a defendant files an unverified answer in 

response to a verified complaint judgment can be entered in the plaintiff’s favor. (See, e.g. 

Hearst v. Hart (1900) 128 Cal. 327.) However, the more recent trend in the law is to allow an 
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amended answer to be filed. Certainly, trial courts have broad discretion in allowing the filing of 

amended pleadings. As was recently explained in dicta, when a party timely objects to the lack 

of verification for an answer, “the trial court could have exercised its discretion to permit 

respondent to amend the pleading to conform to the rules.” (Natkin v. California Unemployment 

Ins. Appeals Bd. (2013) 219 Cal.App.4th 997, 1012; see also Jenssen v. R. K. O. Studios, Inc. 

(1937) 20 Cal.App.2d 705, 707 (“The permitting or refusing of amendments to pleadings is a 

matter within the sound discretion of the trial court, which should be liberally exercised”).) In 

addition, DeCamp v. First Kensington Corp. (1978) 83 Cal.App.3d 268 also supports granting 

leave to amend. There the trial court continued the hearing on the motion for judgment on the 

pleadings “ ‘to afford defendants one last opportunity to verify answer to the verified complaint.’ ” 

(Id. at 272.)  

Plaintiffs argue that they have been prejudiced by the unverified answer, however, the 

prejudice argument focuses on the overall conduct of the parties over the past year and not 

specifically on what prejudice Plaintiffs have suffered as a result of the unverified answer.  

Therefore, the hearing on this motion is continued to allow Defendant time to file a 

verified answer in response to the verified complaint. 

 

  

 8.  TIME:  9:00   CASE#: MSC16-01958 
CASE NAME: JIANG  VS.  MENG 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY LING, JINJING JIANG 
* TENTATIVE RULING: * 
 
Appear in person.  Counsel will be given a room to meaningfully meet and confer prior to 
any hearing. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01958 
CASE NAME: JIANG  VS.  MENG 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT STRIKE ANSWER FOR 
FAILURE TO APPEAR 5/12/17 & DEFEND CASE 
* TENTATIVE RULING: * 
 
Vacated based on Declaration of new counsel for Defendant. 
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10.  TIME:  9:00   CASE#: MSC16-01958 
CASE NAME: JIANG  VS.  MENG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

11.  TIME:  9:00   CASE#: MSC16-02178 
CASE NAME: SURI ENTERTAINMENT  VS.  HOWARD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MATSU SUSHI , INC. 
* TENTATIVE RULING: * 
 
Defendant Matsu Sushi, Inc.’s demurrer to the FAC is overruled.  Plaintiff has alleged facts 

sufficient to state a cause of action against demurring Defendant. 

 Defendant Matsu Sushi, Inc. (also referred to as “Matsu”) demurs on the ground 

Defendant Matsu Sushi, Inc. is not a party to either of the Agreements. Defendant Matsu was 

not a signatory on either agreement and there are no ultimate facts connecting Defendant Matsu 

to Plaintiff’s claims for specific performance and breach of contract. 

 Defendant also demurs on the ground the Plaintiff failed to allege removal of 

contingencies; failed to allege that Plaintiff requested Defendant’s performance; and failed to 

allege facts to establish alter ego and/or agency. 

 

Background Facts 

 In June 2016, Plaintiff Suri Entertainment, Inc., and Defendants Richard Roland Howard 

and Yeon Kyung Lim entered into a Commercial Property Purchase Agreement & Joint Escrow 

Instructions.  Plaintiff also entered into Business Purchase Agreement with seller Chop Chop 

Inc.   Plaintiff agreed to buy real property commonly known as 1428 Contra Costa Blvd in 

Pleasant Hill for the sum of $1,700,000.00.  Plaintiff also agreed to buy the restaurant business 

owned by Defendants located on the property, for the sum of $170,000.00. 

 Plaintiff alleges Defendants breached the agreements when they unilaterally cancelled 

the agreements and refused to complete the transactions as contemplated.   

 

Removal of Contingencies 

  The Commercial Property Purchase Agreement and the Business Purchase Agreement 

included a detailed series of condition precedents imposed on the Plaintiff before Defendant 

must perform.  Each agreement provided a detailed scheme for removal of contingencies and 
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cancellation rights. (Section 25.)   Defendant maintains Plaintiff failed to meet the condition 

precedents outlined in the Agreements.  Plaintiff did not attempt to comply with the removal of 

contingencies and cancellation rights before filing this lawsuit. Plaintiff failed to allege removal of 

the contingencies. 

 Plaintiff alleged at ¶ 20 it “performed all of the conditions of the agreements that are 
required to be performed by Plaintiff.  Plaintiff remains ready and willing to perform all terms…”  
“In actions upon contracts, the essential allegation of performance by the plaintiff of conditions 
precedent imposed on such party can be made under section 457 of the Code of Civil 
Procedure by stating "generally that  the party duly performed all the conditions on his part, . . ." 
(emphasis added). (Byrne v. Harvey (1962) 211 Cal.App.2d 92, 112-113.) "If a condition 
precedent imposed by the contract is an act to be performed by the plaintiff he may allege such 
performance in general terms. . . . But if the condition is an event which must happen before the 
defendant's duty of performance accrues, a specific allegation of the happening of the condition 
is a necessary part of the pleading of the defendant's breach." (Byrne v. Harvey (1962) 211 
Cal.App.2d 92, 113.) Defendant has not shown the contingencies were “events” rather than acts 
to be performed by Plaintiff.  Plaintiff’s general allegation is sufficient. 

 

Request for Defendant to Perform the Contract 

 Defendant demurs on the ground Plaintiff failed to allege sufficient facts because Plaintiff 
should have alleged it requested Defendant’s performance on the agreements. “Whenever it is 
essential to the cause of action that the plaintiff should have actually requested the defendant to 
perform its contract, such request must be stated in the complaint and proved.”  (California 
Canneries Co. v. Great Western Lumber Co. (1919) 44 Cal.App. 69, 71.)  

 Here, Plaintiff alleged at ¶ 19, “Defendant breached he terms of the Commercial 

Purchase Agreement, and Business Purchase Agreement, when they unilaterally cancelled the 

agreements and refused to complete the transactions contemplated in the agreements.”  In 

opposition to the demurrer, Plaintiff argues that a “request” may be inferred from the allegation.  

The court agrees. 

  All allegations must be liberally construed, with a view toward substantial justice.  

Moreover, the court must accept as true all facts which are properly pled. Dell E. Webb Corp. v. 

Structural Materials Co. (1981) 123 Cal.App.3d 593, 604. Plaintiff has alleged the essential 

elements of the cause of action.   “A statement of a cause of action for breach of contract 

requires a pleading of (1) the contract, (2) plaintiff's performance or excuse for non-

performance, (3) defendant's breach, and (4) damage to plaintiff therefrom.”  (Acoustics, Inc. v. 

Trepte Constr. Co. (1971) 14 Cal.App.3d 887, 913.)     

          Here, Plaintiff alleged the elements as follows. The contract is attached as Exh. A and C 

to the FAC.  Plaintiff alleged it performed all of the conditions.  (FAC, ¶20.)  Plaintiff alleged 

Defendant’s breach.  (FAC, ¶¶19-20.) Plaintiff alleged damages.  (FAC, ¶26.)  Plaintiff also 

alleges there is no adequate remedy at law for the specific performance cause of action.  

(FAC  ¶21.)  
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Alter Ego Theory and Agency 

 Plaintiff alleges the Business Purchase Agreement expressly contemplated the transfer 

of the Alcoholic Beverage Control license (“the ABC license”) attached to the business. (FAC, 

¶ 16)  According to the CA Dept. of Alcoholic Beverage Control, the ABC license is held by 

Matsu Sushi, Inc.  Matsu is doing business as Chop Chop Korean BBQ. (Plaintiff’s RJN, Exh. 

A.)  Matsu holds the ABC license, which was agreed to be transferred in the Purchase 

Agreement.  (Business Purchase Agreement, ¶ 6.) Plaintiff Chop Chop, Inc., a signatory to the 

contract, and Matsu share the same officers and directors--the individual Defendants, who are 

also signatories to the contract. (FAC, ¶¶ 4- 5.)  

  Plaintiff alleges agency relationship at ¶10 and alter ego at ¶¶ 11-20.  While Plaintiff’s 

allegations are heavy on boilerplate, they are sufficient.  Even if they are not sufficient, “Where a 

contract is made by an agent acting on behalf of an undisclosed principal, a third party, upon 

discovering the facts of the agency, may sue the undisclosed principal. (Del E. Webb Corp. v. 

Structural Materials Co. (1981) 123 Cal.App.3d 593, 606. 

 Plaintiff has alleged sufficient facts to state a cause of action against moving defendant. 

 

  

12.  TIME:  9:00   CASE#: MSC16-02178 
CASE NAME: SURI ENTERTAINMENT  VS.  HOWARD 
HEARING ON MOTION TO STAY ACTION PENDING ARBITRATION 
FILED BY SURI ENTERTAINMENT, INC. 
* TENTATIVE RULING: * 
 
               Plaintiff Suri Entertainment’s Motion to Stay Pending Arbitration is granted. As the 

court has granted Plaintiff’s motion to compel and Plaintiff’s representation that the remaining 

parties have agreed to arbitrate as of June 15, 2017 (Joong Decl., ¶ 7), the motion to stay court 

proceedings is granted pursuant to CCP § 1281.4, which provides in pertinent part: 

If a court of competent jurisdiction, whether in this State or not, has ordered 
arbitration of a controversy which is an issue involved in an action or proceeding 
pending before a court of this State, the court in which such action or proceeding 
is pending shall, upon motion of a party to such action or proceeding, stay the 
action or proceeding until an arbitration is had in accordance with the order to 
arbitrate or until such earlier time as the court specifies. 
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13.  TIME:  9:00   CASE#: MSC16-02178 
CASE NAME: SURI ENTERTAINMENT  VS.  HOWARD 
HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION 
FILED BY SURI ENTERTAINMENT, INC. 
* TENTATIVE RULING: * 
 
            Plaintiff Suri Entertainment, Inc.’s Petition for Order Compelling Defendant Matsu Sushi, 
Inc. to Arbitration is granted.  
 
 CCP § 1281.2 creates a summary proceedings for resolving these petitions. “A petition 
to compel arbitration 'is in essence a suit in equity to compel specific performance of a contract.' 
[Citations.]” (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 411. 
In these summary proceedings, the trial court sits as a trier of fact, weighing all the affidavits, 
declarations, and other documentary evidence, as well as oral testimony received at the court's 
discretion, to reach a final determination.  (Engalla v. Permanente Medical Group, Inc. (1997) 
15 Cal.4th 951, 972.)  A heavy presumption weighs in favor of arbitrability. (Gravillis v. Coldwell 
Banker Residential Brokerage Co. (2006) 143 Cal.App.4th 761, 771. 
 
 Under the proceedings, the trial court's first task is to determine whether the parties 
have in fact agreed to arbitrate the dispute.  “‘This determination involves two considerations: 
(1) whether there is a valid agreement to arbitrate between the parties; and (2) whether the 
dispute in question falls within the scope of that arbitration agreement.’ [Citation.] [Citations.]” 
(Bruni v. Didion (2008) 160 Cal.App.4th 1272, 1283.)   
 
  “Arbitration is recognized as a matter of contract, and a party cannot be forced to 
arbitrate something in the absence of an agreement to do so.' [Citation.]” (Cheng-Canindin v. 
Renaissance Hotel Associates (1996) 50 Cal.App.4th 676, 683 and Cal. Code of Civil Procedure 
§1281.2) “Generally speaking, one must be a party to an arbitration agreement to be bound by it 
or invoke it.”  (JSM Tuscany, LLC v. Superior Court (2011) 193 Cal.App.4th 1222, 1236.)    
 
            “There are exceptions to the general rule that a nonsignatory to an agreement cannot be 
compelled to arbitrate and cannot invoke an agreement to arbitrate, without being a party to the 
arbitration agreement.”  (See County of Contra Costa v. Kaiser Foundation Health Plan, Inc. 
(1996) 47 Cal.App.4th 237, 245 [54 Cal. Rptr. 2d 628] (Kaiser Foundation).) “A nonsignatory to 
an agreement to arbitrate may be required to arbitrate, and may invoke arbitration against a 
party, if a preexisting confidential relationship, such as an agency relationship between the 
nonsignatory and one of the parties to the arbitration agreement, makes it equitable to impose 
the duty to arbitrate upon the nonsignatory.”  (Westra v. Marcus & Millichap Real Estate 
Investment Brokerage Co., Inc. (2005) 129 Cal.App.4th 759, 765 [28 Cal.Rptr.3d 752].) 
“A nonsignatory [to an arbitration agreement] who is the agent of a signatory can even be 
compelled to arbitrated claims against his will.”  Rowe v. Exline (2007) 153 Cal.App.4th 
1276, 1285.   
 
 Moreover, “A nonsignatory can be compelled to arbitrate when a preexisting relationship 
existed between the nonsignatory and one of the parties to the arbitration agreement, making it 
equitable to compel the nonsignatory to arbitrate as well. (Crowley, supra, 158 Cal.App.4th at 
pp. 1069–1070.)”  (JSM Tuscany, LLC v. Superior Court (2011) 193 Cal.App.4th 1222, 1240.) 
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“The preexisting relationship generally gives the party to the agreement authority to bind the 
nonsignatory. (Crowley Maritime Corp. v. Boston Old Colony Ins. Co. (2008) 158 Cal.App.4th 
1061, 1069-1070.)    
  
 Here, the court finds it equitable to compel Defendant Matsu Sushi to arbitrate for the 
following reasons.  Plaintiff alleges the Business Purchase Agreement expressly contemplated 
the transfer of the Alcoholic Beverage Control license attached to the business.  Paragraph 6, 
entitled “Assets Transferred” states, “With the exception of cash or cash equivalents on deposit 
in any financial institution, and assets excluded below, Buyer is purchasing all assets of the 
Business, including but not limited to: inventory for sale, machinery, furniture, fixtures and other 
equipment, leasehold improvements, transferrable government licenses and permits…” The 
ABC license is held by Defendant Matsu Sushi, Inc. dba Chop Chop Korean BBQ.  Plaintiff 
alleges Chop Chop Inc. does business as Chop Chop Korean BBQ.  Chop Chop Inc. is a party 
to the Business Purchase Agreement. By negotiating for the receipt of consideration in 
exchange for the transfer of the ABC license held by Matsu, Matsu became an intended third-
party beneficiary of the business purchase agreement. 
 
 Secondly, Defendant Howard, as owner, president, and sole director of Matsu had 
authority to bind Matsu to the Business Purchase Agreement, which contains the arbitration 
provision.  According to Matsu’s Statement of Information filed with the Secretary of State, 
Defendant Howard is the chief executive officer, president, sole director, and owner of Matsu. 
Defendant Lim is the secretary and chief financial officer of Matsu.  (Yoong Decl., Exh. C.)  
"Corporations can act only through the agency of natural persons, and it has been held that the 
authority of an agent of a corporation need not be in writing, so far as the statute of frauds is 
concerned." (Monteleone v. Southern California Vending Corp. (1968) 264 Cal.App.2d 798, 
806.)  An “executive officer of a corporation, who is more than an agent and acts and speaks 
directly for the corporation in conducting its activities and objects.”  (Monteleone v. Southern 
California Vending Corp. (1968) 264 Cal.App.2d 798, 806.)     
 
  Finally, Plaintiff alleges an agency relationship between Howard, Lim and Matsu.   
“An agent represents his principal for all purposes within the scope of his actual or ostensible 
authority, and all the rights and liabilities which would accrue to the agent from transactions 
within such limit, if they had been entered into on his own account, accrue to the principal.” 
(Cal. Civ. Code § 2330.)  “‘A contract made by an agent for an undisclosed principal is for most 
purposes the contract of the principal…’ [Citation.]   Unless excluded by the terms of the 
agreement made by the agent, an undisclosed principal may claim the benefits of the contract 
and may sue or be sued in his or her own name. [Citations.]” (Am. Builder's Ass'n v. Au-Yang 
(1990) 226 Cal.App.3d 170, 176.)     
 
   In addition to the preexisting relationship between non-signatory Defendant Matsu and 
the signatories, Howard and Lim, the claims against the nonsignatory are depended on and 
inextricably intertwined with the underlying contractual obligations of the agreement that 
contains the arbitration provisions.  The ABC license was a contemplated asset of the Business 
Purchase Agreement.  The claim against Matsu is inextricably intertwined with, the obligations 
imposed by the Business Purchase Agreement to transfer the assets of the restaurant business.  
(See JSM Tuscany, LLC v. Superior Court (2011) 193 Cal.App.4th 1222, 1239.) 
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Plaintiff’s Request for Judicial Notice  
 Plaintiff requests the court to take judicial notice of the following: 

1. Exhibit A—California Dept. of Alcoholic Beverage Control’s License Query System for 
License No. 516244 

2. Exhibit B—State of CA, Secretary of State—Statement of Information—Chop Chop, Inc. 
3. Exhibit C—Secretary of State—Statement of No Change—Chop Chop, Inc. 
4. Exhibit D—Articles of Incorporation, Chop Chop, Inc. 
5. Exhibit E—State of CA, Secretary of State—Statement of Information—Matsu Sushi, Inc. 

(filed April 12, 2017) 
6. Exhibit F-- State of CA, Secretary of State—Statement of Information—Matsu Sushi, Inc. 

(filed June 22, 2006) 
7. Exhibit G—Articles of Incorporation—Matsu Sushi, Inc. 

The court takes judicial notice of these documents pursuant to Evidence Code § 452 (h).  
  
Defendant’s Objections 
 
Declaration of Joong Y. Im 
Objections 1-5—Overruled 
Objection 6—Overruled. 
Objection 7—Sustained in Part.  Sustained as to the assertion “established.” 
Objections 8-10—Overruled. 
Objection 11—Overruled. 
Objection 12—Sustained in Part.  Sustained as to the assertion “established.” 
 
Plaintiff’s Petition for Order Compelling Arbitration 
  Objections 13-19.  The court declines to rule as these are not evidentiary objections. 
 
Objections to Plaintiff’s Request for Judicial Notice  
Objections 20-26—Overruled.    
 

  

14.  TIME:  9:00   CASE#: MSC16-02178 
CASE NAME: SURI ENTERTAINMENT  VS.  HOWARD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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15.  TIME:  9:00   CASE#: MSC16-02333 
CASE NAME: NASWER  VS.  SERENITY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SERENITY RELAXATION CENTER, INC. 
* TENTATIVE RULING: * 
 
The motion for summary judgment (“MSJ”) filed by defendant Serenity Relaxation Center, Inc. 
(“Serenity”) presents a narrow legal question: which statute of limitations applies to plaintiff 
Zahra Naser’s (“Naser”) claim? The MSJ seems to argue that because the employee who gave 
Naser the relevant massage was certified to do so, Business and Professions Code (“BPC”) 
§§ 4600 et. seq. compels the Court to apply the one-year limitations period found in Code of 
Civil Procedure (“CCP”) § 340.5, rather than the general two-year limitations period for 
negligence actions found in CCP § 335.1. 

The facts are undisputed, and the relevant timeline is as follows: 

 On January 1, 2015, Naser got a massage at Serenity and felt pain 60- 90 minutes after 
the massage (Plaintiff’s Response to Separate Statement (“PRSS”) ¶¶ 2-3); 

 On February 26, 2015, Naser had a pre-operative evaluation and was then aware she 
would need back surgery (PRSS ¶¶ 4-5); 

 Naser had back surgery for the alleged injury on March 11, 2015 (PRSS ¶ 6); 

 Naser filed the instant complaint on December 8, 2016 (PRSS ¶ 8; Complaint). 

Before even reaching the merits of the dispute concerning the applicable statute of limitations, 
the Court observes that the MSJ has a fundamental, and fatal, problem. The MSJ fails to 
establish the predicate facts that would permit the application of CCP § 340.5(1). 

CCP §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal standard for deciding the MSJ. 
Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto. 

Here, Serenity argues that a certified massage therapist is subject to a one-year limitations 
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period under CCP § 340.5(1). From that it follows that to shift the burden to Naser, Serenity 
would have needed to, at a minimum, identify the relevant employee and demonstrate his or her 
certification status.  

The separate statement does not identify the specific employee who performed the relevant 
massage. It is likewise silent on the licensure or certification status of that particular employee 
(or, indeed, any employee of Serenity). The reply brief asserts that all of Serenity’s employees 
are certified, but that fact is conspicuously absent from the separate statement.  

For the Court to find that CCP § 340.5(1) applied, the Court would need to have undisputed 
evidence concerning (i) who performed the massage and (ii) that person’s certification status 
(i.e., that the person was “any person licensed or certified pursuant to Division 2 (commencing 
with Section 500) of the Business and Professions Code”). Alternatively, it is possible that if 
the Court found it to be an undisputed fact that all of Serenity’s employees at the relevant 
time were certified, that would suffice. Of course, none of those things are present in the 
separate statement.  

It is true that Serenity makes some reference to these matters in its memorandum of points and 
authorities and the reply papers, but that is insufficient. On summary judgment, the moving party 
must set forth all the facts upon which it bases the motion in the separate statement. See, e.g., 
United Community Church v. Garcin (1991) 231 Cal.App.3d 327, 337; Scripps Clinic v. Super. 
Ct. (2003) 108 Cal.App.4th 917, 929. 

Finally, even if the Court found Serenity’s submission adequate to shift the burden to Naser 
on the issues of (i) who gave the relevant massage and (ii) that person’s certification status 
(and, to be clear, the Court does not so find), there appears to be a dispute concerning who 
gave the massage. Naser submits a declaration saying she cannot identify the person in 
the photograph as the person who gave her the massage. 

Summary judgment is a serious remedy. Both the Court and the parties are entitled to have 
the facts that supposedly support summary judgment clearly stated in the separate statement. 
The MSJ is denied. 

None of the evidentiary objections raised were material to the Court’s disposition of the MSJ, 
and so the Court declines to rule on them. CCP § 437c(q). 
 

  

16.  TIME:  9:00   CASE#: MSC16-02333 
CASE NAME: NASWER  VS.  SERENITY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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17.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO HEIGHTS  VS. THE CITY Of HERCULES 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY REFUGIO HEIGHTS HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
Before the Court is a motion for preliminary injunction (the “Motion”) filed by Plaintiff Refugio 
Heights Homeowners Association (“Plaintiff” or the “HOA”). The Motion was heard in part 
on July 13, 2017 and continued to August 10, 2017 so that proposed intervenor John Muir Land 
Trust (“JMLT”) could file an opposition to the HOA’s Motion and join the opposition previously 
filed by the City of Hercules.  

This Court’s previous tentative ruling was premised on Plaintiff’s failure to include JMLT, 
an apparent indispensable party. Given that the parties have stipulated to JMLT’s intervention, 
the Court turns again to the Motion. 

Evidentiary Objections 

Plaintiff makes several objections to the Declaration of Linus Eukel in Opposition to the Motion 
for Preliminary Injunction (“Eukel Decl.”). The Court rules on them as follows: 

1. ¶ 7 at p. 2: 22-24. Overruled. Testimony is based on personal knowledge. 
2. ¶ 7 at p. 2: 24-25. Overruled. Testimony is based on personal knowledge. 
3. ¶ 8 at 2-3:26-2. Overruled-in-part; Sustained-in-part. Overruled as to 2:26-27; testimony 

is based on personal knowledge. Sustained as to 2:27-3:2; hearsay. 
4. ¶ 9 at 3:3-5. Sustained. Hearsay. 

Analysis 

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. The purpose of the 
preliminary injunction, theoretically, is to preserve the status quo and prevent irreparable harm 
pending trial on the merits. White v. Davis (2003) 30 Cal.4th 528, 554. “To obtain a preliminary 
injunction, a plaintiff ordinarily is required to present evidence of the irreparable injury or interim 
harm that it will suffer if an injunction is not issued pending an adjudication of the merits.” Ibid. 
The burden is on plaintiff (moving party) to show all elements necessary to support issuance of 
a preliminary injunction. O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.  

Here, Plaintiff is requesting the court to enjoin Defendant the City of Hercules (“Defendant” or 
the “City”) “and its employees, agents, and persons acting with it or on its behalf, from 
representing to any third party, or acting in any manner as though, the City owns or possesses 
any right-of-way-or other interest in the property of the Association located between the current 
paved cul-de-sac at the end of Coronado Street in the City of Hercules and the eastern 
boundary of Subdivision No. 6722 (“Refugio Valley Ranch”), pending trial of this action.” Notice 
of Motion at 1-2.  

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction.” Whyte v. 
Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 
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In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden of establishing 
a reasonable probability of success on the merits. Association for Los Angeles Dept. Sheriffs v. 
County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634. An injunction will not issue if it 
appears the plaintiff will not prevail. SB Liberty, LLC v. Isla Verde Ass’n, Inc. (2013) 217 
Cal.App.4th 272, 280. 

Here, Plaintiff alleges causes of action for (1) quiet title; and (2) declaratory and injunctive relief. 

Factual Background and Procedural History 

Plaintiff Refugio Heights Homeowners Association filed this lawsuit on December 21, 2016, 
claiming an interest in an unpaved right-of-way in the City of Hercules, commonly referred to by 
both parties as the Coronado Street Extension. See Complaint at ¶ 12. The City disputes this 
ownership interest. Id. at ¶ 13. 

JMLT owns, maintains, and protects the 483-acre open space land formerly known as Franklin 
Canyon that sits immediately adjacent to the Coronado Street Extension. Eukel Decl. at ¶ 3.  

Prior to the lawsuit, on December 15, 2016 the City approved an encroachment permit (Permit 
No. 16-085) to JMLT for “[w]ater line installation” at the “[e]nd of Coronado Street.” Declaration 
of Kimberly M. Drake in Support of Defendant City of Hercules’ Opposition to Motion for 
Preliminary Injunction (“Drake Decl.”) at ¶ 4, Ex. B; see also Eukel Decl. at ¶ 4. 

The City notified the HOA that it would be acting to approve this permit on December 7, 2016 
and sent a copy of the permit papers to the HOA on December 12, 2016. Declaration of Kathy 
Melas in Support of Refugio Heights Homeowners Association’s Preliminary Injunction 
(“Melas Decl.”) at ¶¶ 20, 21.Plaintiff also references this permit in its Complaint, without respect 
to the date of issue. See Complaint at ¶¶ 23, 24. 

Plaintiff has submitted evidence of excavation activity at the Coronado Street Extension on 
May 20, 2017. Declaration of Jesse Bork in Support of Refugio Heights Homeowners 
Association’s Preliminary Injunction (“Bork Decl.”) at ¶¶ 3-8. The Bork Declaration does not 
allege that these activities were taken by the City; rather “General Contractors” “pursuant to a 
‘permit obtained from the City’” were performing work. Id. at ¶¶ 5-7.  

JMLT confirms that in “May and June 2017, JMLT installed its water line in the Coronado Street 
Extension and begin receiving water service to the Franklin Canyon property provided by the 
East Bay Municipal Utility District.” Eukel Decl. at ¶ 5. JMLT  

Analysis 

Balancing the Relative Harms 

A showing of irreparable injury (an injury not compensable in damages) is ordinarily treated as a 
prerequisite for injunctive relief. See Lezama v. Justice Court (1987) 190 Cal.App.3d 15, 21 
(prerequisite to injunctive relief are a showing of an inadequate remedy at law and of a serious 
risk of irreparable harm); Gleaves v. Waters (1985) 175 Cal.App.3d 413, 417 (“[a]n injunction is 
an extraordinary remedy which requires a showing of threatened irreparable injury and the 
inadequacy of other remedies at law.”); and Tiburon v. Northwestern P.R. Co. (1970) 4 
Cal.App.3d 160, 179 (same). 

Plaintiff relies on the Rutter Guide for the proposition that “[r]eal property is usually deemed 
‘unique,’ so that injury or loss cannot be compensated in damages[.]” Motion at 1-2 (citing 
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The Rutter Group, Civ. Pro. Before Trial, § 9:523). Plaintiff makes no allegations that money 
damages would be inadequate in this case, instead appearing to rely on this proposition from 
the Rutter Guide with respect to real property. Furthermore, Plaintiff has conceded in Reply to 
the City’s Opposition that its “motion for preliminary injunction does not request that pipes 
already laid be dug up and removed prior to trial.” Reply to City Opp. at 2-3. As a consequence, 
the HOA’s allegations do not support a finding of serious risk of irreparable harm; they are 
directed entirely towards work pursuant to the JMLT permit, none of which was undertaken by 
the City, its agents, employees, or persons acting on its behalf. Additionally, the HOA does not 
allege or provide evidence that during the pendency of the litigation the City has issued permits 
relating to the Coronado Street Extension. As a consequence, Plaintiff has not met its burden 
to show irreparable harm. 

Likelihood of Prevailing on the Merits 

Because of the absence of irreparable harm, Plaintiff must make a greater showing of likely 
success on the merits in order to demonstrate that it is entitled to a preliminary injunction. See 
NewLife Sciences, LLC v. Weinstock (2011) 197 Cal.App.4th 676, 686 (“the greater the 
plaintiff's showing on one [factor], the less must be shown on the other [factor] to support an 
injunction.”) (quoting Butt v. State of California (1992) 4 Cal.4th 668, 677-78). The Plaintiff has 
failed to do so, as discussed further, below. 

Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741; see also Code Civ. Proc., 
§ 761.020. 

By its Complaint, Plaintiff seeks a “declaration that, due to the conclusive presumption 
established by fulfillment of the conditions of Code of Civil Procedure 771.010, Plaintiff owns 
Parcel A of Subdivision 6722, including the area of the proposed Coronado Street extension, 
free and clear of the dedication previously proposed for that area.” Complaint at ¶ 21.  

Plaintiff’s Complaint for quiet title is premised on Code of Civil Procedure § 771.010. Section 
771.010, relating to proposals to dedicate real property for public improvement, provides that 
there is a conclusive presumption that the proposed dedication was not accepted if all of the 
following conditions are satisfied: (a) the proposal was made by filing a map only; (b) no 
acceptance of the dedication was made and recorded within 25 years after the map was filed; 
(c) the real property was not used for the purpose for which the dedication was proposed within 
25 years after the map was filed; and (d) the real property was sold to a third person after the 
map was filed and used as if free of the dedication. 

A dedication is the transfer of an interest in real property to a public entity for the public’s use. 
Biagini v. Beckham (2008) 163 Cal.App.4th 1000, 1009 (“Biagini”). A statutory dedication is 
effected when, in compliance with the Subdivision Map Act (Gov. Code, § 66410 et seq.), an 
offer of dedication is accepted by the public agency. Biagini at 1009; see also Scott v. City of 
Del Mar (1997) 58 Cal.App.4th 1296, 1302 (“Scott”). A public agency’s mere nonuse of 
dedicated land does not show abandonment or give rise to an estoppel claim. Scott at 1304. 

To establish dedication of land for public use, there must be an unequivocal and clear 
manifestation of intent to dedicate. Faus v. County of Los Angeles (1967) 256 Cal.App.2d 604, 
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610. Dedication is not governed by the ordinary rules applicable to the law of contracts. 
Tischauser v. City of Newport Beach (1964) 225 Cal.App.2d 138, 143. As a voluntary transfer of 
an interest in land, a dedication partakes both of the nature of a grant and of a gift, and is 
governed by the fundamental principles that control such transactions. Ibid.; County of Inyo v. 
Given (1920) 183 Cal. 415, 418 (“Given”). Like a contract, a dedication consists of an offer and 
acceptance, and is not binding until unequivocal acceptance has been established. Biagini at 
1009. Acceptance may be actual or implied. Given at 418. “It is actual when formal acceptance 
is made by the proper authorities, and implied, when a use has been made of the property by 
the public for such a length of time as will evidence an intention to accept the dedication.” Id.  

The entirety of Coronado Street, including the portion referred to by the parties as the Coronado 
Street extension, was offered for dedication to the City by Standard Pacific in 1988 as part of 
Subdivision 6722. See Complaint, Ex. B. The City initially accepted on the condition of 
completion of certain improvements. Id. This was followed by a series of letters and 
agreements. See Complaint ¶¶ 7-10. Plaintiff’s position is that in the absence of final written 
acceptance of the improvements, the City allowed the obligations of Standard Pacific to expire 
and did not accept the offer of dedication to the Coronado Street extension. Complaint at ¶ 16. 

In Opposition, JMLT argues that the City accepted the dedication by approval of the subdivision 
map (initially conditioned on completion of certain improvements). JMLT further argues that 
even without written final acceptance of the improvements, “Coronado Street, including the 
Coronado Street Extension, has been accepted by governmental dominion and city 
maintenance, and by use by the public.” JMLT Opp. at 7. On Reply, Plaintiff argues that the 
public’s right to accept the dedication by use was revoked, relying on Biagini for the proposition 
that “if the owner takes steps to prevent the public from using the property, the offer of 
dedication as to the general public is terminated, and is no longer susceptible of common-law 
acceptance.” Reply to JMLT Opp. at 2-3 (emphasis original). 

Plaintiff’s reliance on Biagini is misplaced. While it is true that a statutory offer of dedication can 
be revoked as to the public at large, so that it can no longer be accepted by public use (Biagini 
at 1017), Plaintiff has made no allegation nor presented any evidence of revocation. Plaintiff has 
not adduced evidence that the City rejected the dedication or that the dedication was withdrawn. 
On the other hand, JMLT has introduced testimony that the Coronado Street Extension has 
been under public use for some time. Eukel Decl. ¶ 7 (“The Coronado Street Extension has 
been used by hikers and JMLT personnel have driven vehicles over the Extension as part of 
JMLT’s stewardship of the [ ] Franklin Canyon property.”). 

Plaintiff has not met its higher burden (in the absence of irreparable harm) to show that it is 
likely to prevail on its claim for quiet title. 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument … who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property … in cases of actual controversy relating to the legal rights and duties of 
the respective parties … .” Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. (1944) 
23 Cal.2d 719, 728 (“[a] complaint for declaratory relief is legally sufficient if it sets forth facts 
showing the existence of an actual controversy relating to the legal rights and duties of the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/10/17 

 
 

- 16 - 

respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”); Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 

This cause of action is derivative of Plaintiff’s other claim, and as discussed above, Plaintiff has 
not demonstrated it is likely to prevail on its other claim. As a consequence, Plaintiff has not 
demonstrated that it is likely to prevail on its claim for declaratory relief. 

Plaintiff’s motion for a preliminary injunction is denied. 

 

  

18.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO HEIGHTS  VS.  THE CITY OF HERCULES 
SPECIAL SET HEARING ON: O.S.C. RE: LEAVE TO INTERVENE IN ACTION 
SET BY EX PARTE APP FILED 7-11-17 
* TENTATIVE RULING: * 
 
The Parties have stipulated to the intervention of John Muir Land Trust.  The OSC is moot. 

 

  

19.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO HEIGHTS  VS.  THE CITY OF HERCULES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

20.  TIME:  9:00   CASE#: MSC17-00188 
CASE NAME: LEE  VS.  BAEK 
HEARING ON MOTION FOR RELIEF FROM ENTRY OF DEFAULT 
FILED BY EXCEL REALTY & MORTGAGE INC. 
* TENTATIVE RULING: * 
 
 Cross-Defendant Excel Realty & Mortgage, Inc.’s (“Excel”) motion for relief from entry of 
default is granted.  The grounds for relief are statutory:  mistake, inadvertence, surprise, or 
excusable neglect.  See CCP Section 473(b).  A Section 473(b) motion must be filed within a 
reasonable time, not exceeding six (6) months after entry of default.   

 Excel is claiming “excusable neglect” because it believed that its insurer was defending 
the claim, or at a minimum, ensuring that no default was being entered while it investigated 
whether there was E & O coverage.  This is a discretionary grounds for relief from default since 
there is no declaration of fault by Excel’s attorney.  The motion was filed approximately two 
months from the default and one month from the date Excel learned that Cross-Complainant’s 
counsel would not stipulate to setting aside the default. The motion is timely.  
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 Courts have held that CCP Section 473(b) is a remedial measure to be liberally 
construed.  Any doubts existing as to the propriety of setting aside a default will be resolved in 
favor of a hearing on the merits.  See Berman v. Klassman (1971) 17 Cal.App.3d 900, 910.  
“The policy of the law is to have every litigated case tried upon its merits, and it looks with 
disfavor upon a party, who, regardless of the merits of the case, attempts to take advantage of 
the mistake, surprise, inadvertence or neglect of his adversary.”  See Au-Yang v. Barton (1999) 
21 Cal.4th 958, 963.   

 California case law essentially mandates relief when a moving party promptly seeks 
relief, and there is no prejudice to the opposing party.  Courts have stated that very slight 
evidence is required to justify relief.  See Elston v. City of Turlock (1985) 38 Cal.3d 227, 233; 
Fasuyi v. Permatex, Inc. (2008) 167 Cal.App.4th 681, 694-703. 

 In Fasuyi, supra, 167 Cal.App.4th at 681, the plaintiff employee sued the defendant 
employer for personal injuries.  The plaintiff’s attorney was having trouble effecting service of 
the complaint, so he contacted the employer’s parent corporation legal department who advised 
him how to serve the complaint.  When the parent corporation received the complaint, it sent it 
to its insurance broker, who then sent it to the insurer.  However, the insurer did not file a 
response to the complaint.  Following expiration of the response period, the plaintiff sought and 
obtained a default judgment against the defendant.  When the defendant learned of the default, 
it quickly filed a motion for relief from default pursuant to CCP Section 473(b).  The trial court 
denied the motion. 

 The Court of Appeal reversed.  It first held that there is no opposing party in a default 
proceeding.  Therefore, the trial court must be the gatekeeper and ensure that the plaintiff 
strictly follows all the rules and procedures.  Id. at 691.  The court further held that because the 
law strongly favors trial and disposition on the merits, any doubts in applying CCP Section 473 
must be resolved in favor of the party seeking relief from default. Therefore, a trial court order 
denying relief from default is scrutinized more carefully than an order permitting a trial on the 
merits.  Id. at 695.  If a defendant promptly seeks relief and there is no showing of prejudice to 
the plaintiff, very slight evidence is required to justify setting aside a default.  Id. at 696.   

 This case is similar to Fasuyi in that both plaintiffs reported their claims to their insurers, 
who they believed were taking care of their respective claims.  In both instances, the insurer 
“dropped the ball” and let defaults be entered without warning plaintiffs that they needed to 
obtain an attorney to respond to the claim in court or do so themselves while their coverage was 
being decided.  See also Rogalski v. Nabers Cadillac (1992) 11 Cal.App.4th 816, 818-820.   

 As in Fasuyi, Excel moved promptly from the time it learned that there would be no 
stipulation to set aside the default.  Excel was served March 17, 2017.  A default was taken 
April 18, 2017.  Counsel for Plaintiff did not call and inform Excel that it intended to take its 
default, and Excel did not learn through service of the default that it had been entered.  Excel 
obtained non-insurance counsel in May because the insurer appeared to be denying coverage.  
Excel’s counsel learned of the default on Open Access and immediately contacted Plaintiff’s 
counsel with the hope of obtaining a stipulation to set aside the default.  Excel learned that no 
such stipulation would be forthcoming on May 30, 2017.  Excel then filed the instant motion on 
June 30, 2017.   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/10/17 

 
 

- 18 - 

 As set out above, there is a reasonable excuse for Excel’s brief delay in answering the 
Cross-Complaint and there is no prejudice to Cross-Complainant in setting aside the default.  
Cross-Complainant filed his Cross-Complaint on March 17, 2017.  The case has just begun.  
No trial date has been set. 
 

  

21.  TIME:  9:00   CASE#: MSC17-00394 
CASE NAME: HAUS  VS.  RICE 
HEARING ON DEMURRER TO COMPLAINT of HAUS 
FILED BY ROBERT RICE, RICE AIRCRAFT SERVICES, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by defendants Robert Rice and Rice 
Aircraft Service, Inc. (collectively, “Rice Defendants”). The Demurrer argues that the sixth cause 
of action, for civil violation of Penal Code § 496, is defective; both because it is uncertain and 
because it fails to state facts sufficient to constitute a cause of action. The Demurrer does not 
challenge the first through fifth causes of action. The Demurrer is opposed by plaintiff Michael 
Haus (“Haus”). 

Brief Factual Summary 

As it must for purposes of ruling on the Demurrer, the Court accepts as true all the factual 
allegations contained in the complaint, as well as reasonable inferences that may be drawn 
therefrom. The dispute in this case is fairly straightforward. Stated succinctly, Haus alleges that 
he loaned the Rice Defendants nearly $2 million to purchase helicopters in Germany, which 
were to be resold in the Philippines. (Complaint ¶ 11.) In exchange for the loans, which were 
made interest-free, Haus was to be the first to be paid from the sales proceeds, and he was to 
receive four helicopters. (¶¶ 12, 42.) At least some of the helicopters were purchased and 
subsequently sold, but Haus has not been repaid any of the money he loaned the Rice 
Defendants, and he has not received any of the four helicopters he was promised. (¶¶ 15, 17, 
21, 27.) 

Demurrer for Uncertainty 

The Court first overrules the Demurrer on the ground that the sixth cause of action is uncertain. 
Paragraph 42 of the complaint sets forth the specific misrepresentations that Rice allegedly 
made in the course of obtaining the loans at the heart of this case.  

Specifically, ¶ 42 alleges “that during the negotiation of the Loan Agreement,” Rice “falsely 
stated” the following things: 

 That he had sufficient funds to handle the marketing and sale of the German UH-1 
helicopters in the Philippines; 

 That no other individuals were providing financing for the UH-1 transaction; 

 That Haus would be the first person paid from the proceeds of the sale of UH-1 
helicopters overseas; 

 That the Rice Defendants would not keep proceeds from the sale of the UH-1s until after 
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Haus was repaid; and 

 That the Rice Defendants would repay Haus as soon as they were able. 

Paragraph 42 alleges that these false statements were made in order to induce Haus to enter 
into the Loan Agreement, that the statements were not true, and that Rice knew they were not 
true when he made them. Paragraph 9 alleges that the negotiations occurred while Haus was at 
Vietnam Helicopter’s headquarters or his place of work. 

Together, ¶¶ 9 and 42 allege the who (Rice), the to whom (Haus), the what (the various things 
identified above), the when (during the negotiation of the Loan Agreement), the where (Vietnam 
Helicopter’s headquarters or Haus’s place of work), and the how (during the negotiation of the 
Loan Agreement) of the alleged misrepresentations. Lazar v. Super. Ct. (1996) 12 Cal.4th 631, 
645; Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 73. 

Civil Cause of Action Under Penal Code § 496(c) 

Penal Code § 496 provides, in relevant part: 

(a) Every person who buys or receives any property that has been stolen or that 
has been obtained in any manner constituting theft or extortion, knowing the 
property to be so stolen or obtained … shall be punished… 

… 

(c)  Any person who has been injured by a violation of subdivision (a) or (b) may 
bring an action for three times the amount of actual damages, if any, 
sustained by the plaintiff, costs of suit, and reasonable attorney’s fees. 

The parties agree that Penal Code § 484 defines theft, and that for present purposes, the only 
species of theft that is relevant is theft by false pretense. 

The elements of theft by false pretense are set forth in CALCRIM 1804: 

(1) The defendant knowingly and intentionally deceived a property owner by 
false or fraudulent representation or pretense; 

(2) The defendant did so intending to persuade the owner to let the defendant 
take possession and ownership of the property; 

(3) The owner let the defendant have possession and ownership of the property 
because the owner relied on the representation or pretense; and 

(4) When the defendant got the property, he intended to deprive the owner of it 
permanently or to remove it from the owner’s possession for so extended a 
period of time that the owner would be deprived of a major portion of the 
value or enjoyment of the property. 

See also People v. Wooten (1996) 44 Cal.App.4th 1834, 1842 (elements of theft by false 
pretense are “(1) the defendant made a false pretense or representation to the owner of 
property; (2) with the intent to defraud the owner of that property; and (3) the owner transferred 
the property to the defendant in reliance on the representation”); People v. Shannon (1998) 66 
Cal.App.4th 649, 654 (“Theft by false pretenses does not require that the defendant take the 
property; it requires that the defendant use false pretenses to induce the other to give the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/10/17 

 
 

- 20 - 

property to him”). 

Haus’s theory appears to be that the loan funds were “obtained in [a] manner constituting theft” 
within the meaning of Penal Code § 496(a), thus triggering liability under Penal Code § 496(c).  

The Demurrer argues that only fraud in fact (as opposed to fraud in the inducement) can support 
a cause of action under Penal Code § 496(c). The Rice Defendants cite Carrillo-Jaime v. Holder 
(9th Cir. 2009) 752 F.3d 747 and Bell v. Feibush (2013) 212 Cal.App.4th 1041 in support of this 
contention. The crux of the Rice Defendants’ argument in this regard is found on page 6 of the 
Demurrer: “Although the property is technically taken with the owner’s ‘consent,’ criminal liability 
is imposed because that consent is vitiated as it has been obtained by false pretense.” 
(Demurrer 6:26-28.)  

In effect, the Rice Defendants argue that a prerequisite to the imposition of criminal liability for 
theft by false pretenses is a finding that there was no consent or that consent, though given, 
was vitiated. The Rice Defendants cite page 572 of the Carrillo opinion and People v. Traster 
(2003) 111 Cal.App.4th 1377, 1387 for this proposition. It follows, according to the Rice 
Defendants, that unless Haus either did not consent to giving over his money for the loans, or 
did consent but such consent was vitiated, there can be no liability under Penal Code § 496(c). 

As the Rice Defendants concede in their reply papers, the Demurrer misconstrues Carillo and 
Bell. Indeed, those cases stand for the opposite proposition: a lack of consent is not required to 
impose criminal liability for theft by false pretenses. “We therefore conclude that one can commit 
theft of property by false pretenses under Cal. Penal Code § 484(a) with the consent of the 
owner.” Carillo at p. 753. Theft by false pretense “is the consensual but fraudulent acquisition of 
property from its owner.” Bell at p. 1049. See also CALCRIM 1804 and Wooten, cited above; no 
consent element is identified.  

Traster is even further afield. It identifies the elements of theft by false pretenses, and discusses 
the distinction between the common law crimes of larceny by trick and theft by false pretenses, 
noting that the two offenses were merged when the Legislature adopted Penal Code § 484. 
Nowhere does Traster state or suggest that there is a consent element to theft by false 
pretenses. 

It is true that there is a distinction between fraud in fact and fraud in the inducement. In People 
v. Harris (1979) 93 Cal.App.3d 103, 113-114, it was noted that fraud in fact vitiates consent, 
while fraud in the inducement does not. The problem with relying on a distinction between fraud 
in fact and fraud in the inducement in this case is that Harris was discussing crimes (rape, 
kidnapping) where consent can be a defense and analyzing when the victim’s consent, though 
given, is vitiated by fraud.  

Harris says “whenever lack of consent is a necessary element of a crime, the fact that consent 
is obtained through misrepresentation will not supply the essential element of nonconsent.” Id. 
at p. 114. In essence, Harris stands for the proposition that lack of consent can be proven by 
fraud in fact, but lack of consent cannot be proven by fraud in the inducement. 

By contrast, in this case, there is no requirement that the Court find fraud in fact, and by 
extension, that Haus’s consent was vitiated, because theft by false pretenses can be 
accomplished even if Haus gave his consent.  

The Court can find no authority to support the contention that lack of consent (either because 
consent never was given, or because though given, it was vitiated by fraud in fact) is a required 
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element of theft by false pretenses. In fact, as noted above, Bell says theft by false pretense “is 
the consensual but fraudulent acquisition of property from its owner.” Id. at p. 1049. 

All that remains, then, is the argument made in the reply brief: that the Legislature could not 
have intended Penal Code § 496(c) to apply to an ordinary business transaction, and that Bell is 
distinguishable because the purported business in Bell was a total “scam,” whereas the 
business operated by the Rice Defendants is not a scam. 

This case is somewhat like Bell. In Bell, the defendant convinced plaintiff to give him a loan to 
help him launch a business in the “Toughlove” industry that would earn millions of dollars. Bell at 
pp. 1043-1044. In truth, the “Toughlove” business was a sham, and the defendant did not repay 
the loan. Id. at p. 1044. After defendant’s discovery abuse led to a default judgment, including a 
treble damages award under Penal Code § 496(c), defendant appealed. The primary ground 
asserted on appeal was defendant’s argument that because he had not been convicted of 
violating Penal Code § 496(a) or 496(b), no civil liability under § 496(c) was possible.  

The Court rejected that contention, holding that a criminal conviction was not necessary to 
impose civil liability under § 496(c). But Bell also said, unequivocally: “We also hold the phrase 
‘any manner constituting theft’ under section 496(a) includes theft by false pretense.” Id. at p. 
1043. The trial court had entered a judgment for treble damages against the defendant because 
he used false pretenses to induce plaintiff to loan him money, which he did not pay back. That 
judgment was affirmed.   

While it is true that the Bell opinion recognized the “business” in that case was a “scam,” id. at p. 
1044, a close reading of Bell does not compel the conclusion that the holding relied on that fact. 
Bell makes no distinction between “scam” businesses and non-scam businesses. It stands for 
the proposition that a theft by false pretenses can support liability under Penal Code § 496(c).  

In this case, facts are alleged that, if true, appear to meet each element of theft by false 
pretenses as defined by CALCRIM 1804 and the cases cited above. Given that the Court must 
accept those factual allegations as true at this stage of the proceedings, the Court must 
conclude, for purposes of ruling on the Demurrer, that the Rice Defendants employed false 
pretenses to induce Haus to part with his money, and that the Rice Defendants have failed to 
repay any of that money, as they falsely promised they would.  

The Bell Court expressed a similar concern to that expressed by the Rice Defendants in the 
reply brief, but as Bell said, “[w]e are not unmindful of [defendant’s] policy concerns about the 
potential consequences of our interpretation of section 496(c). But it is the task of the 
Legislature to address those policy concerns.”  

This Court is constrained by the plain language of Penal Code § 496, the well-settled elements 
of theft by false pretenses, the well-settled rule that the Court must accept as true all of the 
factual allegations in the pleading when ruling on a demurrer, and controlling authority 
such as Bell.  

There is nothing in the plain language of Penal Code § 496(c) that compels the Court to sustain 
the Demurrer. The Court has located no authority supporting the Rice Defendants’ contention 
that the theft at issue must be based on fraud in fact or that Haus’s consent to loan the money 
had to have been vitiated by fraud in fact (and the Rice Defendants have abandoned that 
argument in the reply brief in any event). Prevailing authority says that theft by false pretenses is 
accomplished with the consent of the property owner. And finally, and perhaps most importantly, 
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the Bell case affirmed a judgment under Penal Code § 496(c) when the defendant failed to 
repay a loan that he induced plaintiff to make by false pretenses. Bell did not distinguish 
between a “scam” business and a “non-scam” business. Bell simply says that theft by false 
pretenses can support liability under Penal Code § 496(c). The Court must follow Bell, which it 
perceives as controlling, on-point authority concerning the broad reach of Penal Code § 496(c). 

The Demurrer is overruled. The Rice Defendants shall serve and file an answer to the complaint 
on or before September 15, 2017. Should the Rice Defendants wish to seek appellate review of 
the Court’s ruling on the Demurrer, the Court will stay the requirement to answer under CCP 
§ 916. 

The Court finds that the applicability of Penal Code § 496(c) to the facts alleged in the complaint 
presently before the Court is a controlling question of law as to which there are substantial 
grounds for difference of opinion. Appellate resolution of that question may materially advance 
the conclusion of this litigation. See CCP § 166.1. 
 

  

22.  TIME:  9:00   CASE#: MSC17-00394 
CASE NAME: HAUS  VS.  RICE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

 

23.  TIME:  9:01   CASE#: MSC14-02324 
CASE NAME: ELIZABETH DE DIOS  VS.  CITY OF RICHMOND 
HEARING ON DEMURRER TO 1ST Amended COMPLAINT 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
 Defendant City of Richmond has demurred to selected causes of action within the 
First Amended Complaint (“FAC”) filed by plaintiff Elizabeth de Dios.  The demurrer is sustained 
without leave to amend.  (Code Civ. Proc., § 430.10, subd. (e).)  Defendant shall file an answer 
on or before August 25, 2017.  The basis for this ruling is as follows. 
 
 A. Preliminary Matters. 
 
 Defendant’s request for judicial notice is granted. 
 
 Plaintiff’s objection to consideration of the Fifth Cause of Action is overruled: this is 
defendant’s first demurrer.  (See, Code Civ. Proc., § 430.41, subd. (b).)  Further, “an objection 
that the pleading does not state facts sufficient to constitute a cause of action” is never waived, 
and resolving such objections at the earliest opportunity promotes judicial economy.  (Code Civ. 
Proc., § 430.80, subd. (a).)  
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 B. The Special Demurrer. 
 
 Defendant brings a special demurrer to the First and Second Causes of Action, on the 
ground that plaintiff’s disparate impact theory should be pleaded in separate causes of action.  
This special demurrer is moot, in light of the Court’s ruling on the general demurrer.  The Court 
notes that plaintiff’s disparate treatment theory, as also stated in the First and Second Causes of 
Action, is not a subject of defendant’s general demurrer and survives the Court’s ruling on the 
general demurrer. 
 
 C. The General Demurrer. 
 
  1. The First and Second Causes of Action. 
 
 The First and Second Causes of Action include two new causes of action based on a 
disparate impact theory of liability.  Defendant’s general demurrer to these two new causes of 
action is sustained on the ground that plaintiff has failed to exhaust her administrative remedies.  
Leave to amend is denied because this is not a defect that can be cured by amendment. 
 
 Plaintiff’s new disparate impact theory is based on the allegation that defendant’s “policy 
and practice of permitting the Fire Chief sole discretion to make promotional decisions based on 
subjective criteria had a disparate impact on female and Hispanic firefighters …”  (FAC, ¶ 35.)  
This allegation is not reasonably related to the claims of disparate treatment and retaliation 
made in plaintiff’s DFEH complaints.  (Defendant’s RJN, Exhs. “A” and “B”.) 
 
 Plaintiff’s first DFEH complaint did not assert that the denial of promotion was made 
pursuant to some specifically identified policy that was facially neutral, but that had a disparate 
impact.  To the contrary, plaintiff asserted that the denial was “in violation of the Department’s 
promotion and non-discrimination policies.”  (Defendant’s RJN, Exh. “A”.) 
 
 Plaintiff’s second DFEH complaint asserted only retaliation; it did not assert either 
disparate treatment or disparate impact discrimination.  (Defendant’s RJN, Exh. “B”.)  If there 
was a facially neutral policy that had a disparate impact, and that policy was followed both 
in 2014 and in 2016, one would assume that plaintiff would have asserted discrimination with 
regard to both the 2014 and the 2016 denials of promotion. 
 
 The parties appear to agree that there is no California decision directly on point.  There 
are only conflicting lines of persuasive, but non-binding, federal decisions.  (Compare. Brown v. 
Puget Sound Elec. Apprenticeship & Training Trust (9th Cir. 1984) 732 F.2d 726, 729-730, and 
Gomes v. AVCO Corp. (2d Cir. 1992) 964 F.2d 1330, 1334-35.) 
 
 The Court finds that the line of federal decisions cited by defendant is more persuasive.  
If the DFEH is asked to investigate a specific act of discrimination and finds that no 
discrimination occurred, it does not seem likely that the DFEH would reflexively go on to launch 
a supplemental investigation into all of the employer’s facially neutral employment policies.  
(See, Hellmann-Blumberg v. Univ. of the Pac. (E.D.Cal. Mar. 29, 2013, No. 2:12-cv-00286-GEB-
DAD) 2013 U.S.Dist.LEXIS 46301, at *7-13; Goethe v. Cal. (E.D.Cal. Feb. 19, 2008, No. 2:07-
CV-01945-MCE-GGH) 2008 U.S.Dist.LEXIS 16164, at *7-20.)  It might be conceivable that one 
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or more of those policies could have a disparate impact on one or more classes of protected 
employees, but launching a broad investigation into all such policies — without prompting by the 
employee — would seem to be a waste of scarce administrative resources.  (Cf., Hua v. 
Donahoe (C.D.Cal. Mar. 24, 2015, No. CV 14-05886 DDP (JEMx)) 2015 U.S.Dist.LEXIS 37328, 
at *5-11 [“[a] requirement that EEOC investigate all possible charges, including those not 
asserted, whenever an investigation is commenced would effectively negate the notice 
requirement and gridlock the investigatory purpose to narrow the issues and achieve 
conciliation”].) 
 
 In light of this finding, the Court need not go on to analyze the substantive adequacy of 
plaintiff’s disparate impact allegations. 
 
 It bears repeating that plaintiff’s disparate treatment theory, as also stated in the First 
and Second Causes of Action, is not a subject of defendant’s general demurrer and survives 
the Court’s ruling on the general demurrer. 
 
  2. The Fifth Cause of Action. 
 
 The Fifth Cause of Action is a common law cause of action for intentional infliction of 
emotional distress.  Defendant has demurred to this cause of action on the ground that 
defendant is a public entity, and plaintiff failed to allege a statutory basis for liability.  (See, Gov. 
Code, § 815, subd. (a).)  Plaintiff has offered no substantive opposition to this demurrer, and the 
Court has overruled plaintiff’s procedural objection to considering the demurrer.  Accordingly, 
the demurrer is sustained without leave to amend. 

 

 

 


